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CERTIFICATE AS TO PARTIES, RULINGS, AND RELATED
CASES
A. Parties and Amici
Petitioners
The Petitioners in this matter are the Vermont Department of Public Service
and the New England Coalition, Inc..
Respondents
The Respondents in this matter are the United States Nuclear Regulatory
Commission and the United States of America.
Intervenors
Entergy Nuclear Operations, Inc. and Entergy Nuclear Vermont Yankee,
LLC have filed petitions to intervene in the consolidated proceedings.
Amici
Riverkeeper, Inc. and Scenic Hudson, Inc.
B. Ruling
The ruling under review in this proceeding is the United States Nuclear Regulatory
Commission’s (“NRC”) Issuance of Renewed Facility Operating License No.
DPR-28 for the Vermont Yankee Nuclear Power Station issued March 21, 2011.
See 76 Fed. Reg. 17162 (March 28, 2011).
C. Related Cases
1. The consolidated case on review has not previously been before
this Court or any other court.

CORPORATE DISCLOSURE STATEMENT

Pursuant to D.C. Circuit Rule 26.1 and Federal Rule of Appellate Procedure
26.1, the appellant respectfully submits the following corporate disclosure
statement:

New England Coalition. New England Coalition is a non-profit
educational organization under Internal Revenue Code 501(c)(3) formed to
investigate the safety, suitability, and environmental effects of nuclear power
plants, to participate in government hearings concerning nuclear safety and/or
environmental impacts, and to inform the public and government agencies of the
hazards and risks of nuclear power.. New England Coalition does not own or
maintain a controlling interest in any public company, nor is it owned or controlled
by any public company.
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JURISDICTIONAL STATEMENT

The Hobbs Act, 28 U.S.C. § 2342(4), vests exclusive jurisdiction in the
Courts of Appeals to “enjoin, set aside, suspend (in whole or in part), or to
determine the validity of...all final orders of the Atomic Energy Commission [now
the Nuclear Regulatory Commission] made reviewable by section 2239 of title
42.” The Atomic Energy Act, 42 U.S.C. § 2239(b)(1), in turn, authorizes judicial
review of the Nuclear Regulatory Commission’s actions in proceedings for the
granting of licenses. For purposes of the Hobbs Act, this Court’s precedent holds
that “[a] ‘final order’ is one that imposes an obligation, denies a right, or fixes
some legal relationship, usually at the consummation of an administrative
process.” Honicker v. U.S. Nuclear Regulatory Comm 'n, 590 F.2d 1207, 1209
(D.C. Cir. 1978). It is beyond dispute that issuance of a final license by the Nuclear
Regulatory Commission (“NRC”) is a final order for purposes of the Hobbs Act.

The violation of federal law that Vermont and New England Coalition
(“NEC”) seek to redress in this case occurred when NRC granted Renewed Federal
Operating License No. DPR-28 to Entergy Nuclear Vermont Yankee, LLC
(“ENVY”) on March 21, 2011, without first obtaining a Vermont-issued § 401
Certification for the licensed facility. Upon its issuance of a final license without a
8 401 Certification, NRC directly violated the plain language of the Clean Water

Act (“CWA”), purported to fix the legal relationship between Vermont, NRC and



ENVY, and denied Petitioners the right to ensure protection of Vermont’s water
resources through the substantive and procedural safeguards Congress reserved to
the states and their citizens in CWA § 401, 33 U.S.C. § 1341. See S.D. Warren Co.
v. Maine Bd. of Envtl. Prot., 547 U.S. 370, 385 (2006) (recognizing the importance
of § 401 in preserving state authority under the CWA); see also City of Tacoma v.
Fed. Energy Regulatory Comm 'n, 460 F.3d 53, 68 (2006) (recognizing the
Importance of public participation rights afforded by § 401). Upon final license
Issuance, NRC irreversibly and unlawfully bypassed Vermont’s § 401 certification
process, making Vermont and NEC, who participated in the NRC’s licensing
docket, “aggrieved” parties for purposes of Hobbs Act review. See Water
Transport Ass’'n v. Interstate Commerce Comm ’n, 819 F.2d 1189, 1193-1194,
(D.C. Cir. 1987) (explaining that, under the Hobbs Act, “a party aggrieved” is one
who suffers an injury-in-fact within the zone of interests protected by statute and
traceable to the action of the federal agency).

Consistent with the requirements of 28 U.S.C. § 2344, Petitioners timely
filed their respective petitions for review on May 19, 2011, within sixty days of

NRC’s March 21, 2011 issuance of the license to ENVY.



ISSUES PRESENTED FOR REVIEW

l. Whether the Nuclear Regulatory Commission violated Clean Water
Act § 401(a), 33 U.S.C. § 1341(a), when it granted Renewed Federal Operating
License No. DPR-28 without first obtaining a 8 401 water quality certification
issued by the State of Vermont to the operator of the nuclear power plant covered
by the license, thereby vitiating the State of Vermont’s federally sanctioned
regulatory water quality primacy over activities that may result in a discharge to
Vermont waters?

Il.  Whether the Nuclear Regulatory Commission acted arbitrarily,
capriciously, and contrary to law in violation of Administrative Procedure Act §
706(2)(A) when it offered no basis in the record of its proceedings below for its
decision to grant a federal license for operation of a nuclear power plant that
discharges to Vermont waters without first obtaining a valid water quality
certification issued by the State of Vermont, for the licensed facility, pursuant to
Clean Water Act § 401(a), 33 U.S.C. § 1341(a)?

STATUTES AND REGULATIONS (In Addendum)

STATEMENT OF THE CASE AND RELEVANT FACTS

The background facts and procedural history demonstrating that NRC

violated Clean Water Act § 401(a), 33 U.S.C. § 1341(a), on March 21, 2011, by



granting the federal license challenged in this appeal without first obtaining a
Vermont-issued 8§ 401 Certification are set forth below.

In 2006, ENVY applied to NRC for a new license to operate the Vermont
Yankee Nuclear Power Station (“Vermont Yankee”) for a twenty-year period
beyond March 21, 2012, the expiration date of its then-existing operating license.
71 Fed. Reg. 15220-02 (March 27, 2006). ENVY’s application did not provide the
NRC with any Vermont-issued § 401 Certification of compliance with “applicable
provisions” of the Clean Water Act (33 U.S.C. § 1251 et seq.) and with “any other
appropriate requirement of State law” as required by 33 U.S.C. § 1341(a)(1) and
(d). Vermont Yankee Nuclear Power Station, Applicant’s Environmental Report,
Cl:740 at 9-3 to 9-5, Table 9-1 (“ER”)" (omitting mandatory § 401 Certification).

In its application, ENVY referenced having received a “water quality
certification on October 29, 1970, as amended on November 26, 1971, reflecting
its receipt of reasonable assurance [from the Vermont Water Resources Board] that
operation of Vermont Yankee will not violate applicable water quality standards.”

Id. at 9-1. ENVY also noted that it then held a National Pollutant Discharge

t All citations to “CI”” are documents contained in the Certified Index filed in this
Court by NRC on July 8, 2011.

20On November 30, 1966, the Vermont Yankee Nuclear Power Corporation applied
to the Atomic Energy Commission (“AEC”) for a permit to construct a nuclear
power plant in Vernon, Vermont. U.S. AEC, Final Environmental Statement
Related to the Operation of Vermont Yankee. CI:737, I-1. On December 11, 1967,
the AEC issued a provisional construction permit. Id. On August 24, 1970, the

4



Elimination System (“NPDES”) permit, a permit issued pursuant to 33 U.S.C.
8§ 1342 (8 402), from Vermont. Id. ENVY did not file a copy of the 1970 “water
quality certification” applicable to the prior operating license with its application to
NRC for relicensing. ENVY did not assert that either the old certification or the
8 402 permit met 8§ 401 Certification requirements, and did not list a § 401
Certification as one of the permits it possessed when it filed its ER. CI:740 at 9-3
to 9-5, Table 9-1.°

NEC and Vermont filed Petitions for Leave to Intervene, a Request for
Hearing, and Contentions in the NRC license renewal proceeding on May 26,
2006. CI:2; Cl:3. NRC recognized that Vermont and NEC have standing, and

accepted them as full parties in the proceeding. Entergy Nuclear Vermont Yankee,

Vermont Yankee Nuclear Power Cooperation filed an application with the
Vermont Water Resources Board (“VVWRB?”) for certification that discharges into
the Connecticut River from the plant will not violate applicable water quality
standards. Id. at A-4. On October 29, 1970, the VWRB issued certification that
discharges into the Connecticut River from the plant will not violate applicable
water quality standards. Id. On November 26, 1971, the VWRB amended the
certification it issued on October 29, 1970, adding certain conditions to its
certification. Id. This is the last “Water Quality Certification” applied for or
approved for Vermont Yankee. On March 21, 1972, the AEC issued Facility
Operating License No. DPR-28 to Vermont Yankee for a term of 40 years. 37 Fed.
Reg. 6345 (March 28, 1972).

% As part of its non-Clean Water Act review in this matter, the NRC prepared an
environmental impact statement pursuant to the National Environmental Policy Act
(“NEPA”) and its own regulations (10 C.F.R. Part 51). Its Final Supplemental
Environmental Impact Statement (“FSEIS”) is almost 800 pages long and yet it
never mentions 33 U.S.C. § 1341 or water quality certification from Vermont. CI:
758, 759.



LLC, and Entergy Nuclear Operations, Inc. (Vermont Yankee Nuclear Power
Station) LBP-06-20, 64 N.R.C. 131, 144-46 (September 22, 2006) CI:62 at 7-9.
During the course of the relicensing process, Vermont and NEC diligently
and directly asserted that without a § 401 Certification, NRC could not issue the
new license.” For example, filings before NRC included the following statements:

e “Itisalso important to note that § 401 Water Quality Certification
Is jurisdictional and imposes an independent obligation on Entergy
and the NRC, regardless of whether the need for certification is
raised as a contention. ‘Any applicant for a federal license or
permit to conduct any activity including, but not limited to
construction or operation of facilities, which may result in any
discharge ... shall provide the licensing or permitting agency a
certification from the state’ that the discharge complies with state
water quality requirements. 33 U.S.C. § 1341(a)(1). ‘No license or
permit shall be granted if certification has been denied by the
State.” 1d. In short, neither Entergy nor the NRC can escape § 401's
obligations by simply claiming that it was not part of this (or any)
contention.””

* Although NRC and Entergy were given ample notice of NRC’s duty to comply
with all the requirements of 33 U.S.C. § 1341, NRC’s duty to comply with that
Congressional mandate was in no way dependent upon such notice. Even if no
party had raised the issue of the absence of a 8§ 401 Certification, NRC would still
have acted illegally if it issued a new operating license without obtaining the
required certification from Vermont.

> NEC'’s Opposition To Entergy's Motion to Strike Portions of NEC’s Reply
(7/20/2006) CI:45, 7-8. Vermont adopted NEC’s Contention 1 (CLI:8) and
under 10 C.F.R. 8 2.309(f)(3), if two or more petitioners seek to co-sponsor

a contention, the petitioners are required to jointly designate a representative
with authority to act for both petitioners with respect to that contention, and
must either agree or jointly designate the sponsoring petitioner as the
representative with respect to that contention. Vermont and NEC agreed that
NEC was the representative as to Contention 1. Vermont did not move to

adopt NEC’s proposed Amended or New Contention. CLI:86 at 4, n.1.

6



e “Further basis demonstrating the inadequacy of Entergy's amended
environmental report is the absence of a CWA § 401 Water
Quality Certification. Entergy is on notice that its requested license
extension cannot issue without a § 401 Certification. Yet, Entergy's
amended environmental report makes no mention of any effort to
seek and obtain § 401 Certification.”®

e “Based on NEC's prior filings in this matter, Entergy is on notice
that its requested license extension cannot issue without a Clean
Water Act § 401 certification. Astonishingly, Entergy's
Amendment 6 to its Environmental Report nonetheless makes no
mention of this issue. . . . [n. 1] Additionally, Entergy has an
independent obligation to obtain a 8 401 certification, and the NRC
Is jurisdictionally limited to acting in conformity with § 401
requirements. 33 U.S.C. § 1341; S.D. Warren v. State of Maine,
547 U.S._, 126 S.Ct. 1843, 1846 (2006).””

NRC did not issue any order or notice to Vermont referencing the 1970
operating license water quality certification in reference to the new license.
Similarly, NRC never issued any order or notice referencing its reliance on the
Vermont-issued § 402 permit to directly satisfy or imply § 401 Certification. NRC
did not list the 1970 WQC as one of the permits possessed by ENVY when it

issued its Final Supplemental Environmental Impact Statement (“FSEIS”) (Vol. 2,

® NEC's Late Contention Or, Alternatively, Request for Leave to Amend or File a
New Contention (8/7/2006) CI:53, 4-5. In opposing NEC’s proposed new
contention, again raising the absence of a § 401 Certification, neither NRC nor
ENVY sought to defend the absence of such a Certification but merely asserted the
issue was not within the proper scope of the hearings. Entergy's Answer to NEC's
Late Contention (8/17/2006) C1:56; NRC Staff Answer Opposing NEC's Late
Contention, or Alternatively, Request for Leave to Amend or File a New
Contention (8/17/2006) CI:55.

"NEC Reply to Entergy And NRC Staff Answers to NEC's Late Contention, or
Alternatively, Request for Leave to Amend or File a New Contention (8/25/2006)
Cl: 57, 5-6.



Appendix E at Table E-2) CI:759; nor did it mention any § 401 Certificate in its
nearly 800-page FSEIS.

On June 23, 2006, while NEC and Vermont were asserting before the
Atomic Safety Licensing Board (“ASLB”) and NRC that ENVY and NRC had yet
to comply with CWA 8§ 401, the Vermont Agency of Natural Resources (“ANR”)
submitted scoping comments to NRC to assist in its review of the license renewal
application. CI:743. ANR’s comments, which were addressed to “the generic
environmental impact analysis” included the following statement reserving
Vermont’s CWA authority and the State’s reliance on both CWA requirements and
the NPDES permitting process to protect the State’s water quality interests:

Issues 18, 20, 23, 24, and 28 through 30 (Thermal plume barrier to

migrating fish, Premature emergence of aquatic insects, Losses among

organisms exposed to sublethal stresses, Stimulation of nuisance
organisms, Entrainment, Impingement, and Heat shock) As we understand
it, these issues are associated with intake structures and thermal discharge
issues which require a NPDES permit. The requirements of the Clean Water

Act and the NPDES permit will provide assurance that the impacts of

permitted intake structures and discharges meet the applicable federal and

state requirements.

At no time during the relicensing proceeding did NRC or ENVY argue or
even suggest that these scoping comments were tantamount to an acknowledgment
that ENVY possessed a valid § 401 Certification, that the 1970 certification could
satisfy 8 401 requirements with respect to a new 2011 license, or that a CWA 8§

402 permit was a substitute for a 8 401 Certification. Id. Neither the scoping

8



comments nor any other representation from the State of VVermont support or adopt
these rationales nor excuse noncompliance with § 401.

In addressing § 401 Certification in this matter, the ASLB adhered to its
long-established “general rule” that NRC may complete its hearing process prior to
receipt of a water quality certification because the § 401 obligation is an entirely
separate matter from NRC’s independent environmental review obligations. °
Entergy Nuclear Vermont Yankee, LLC, and Entergy Nuclear Operations, Inc.
(Vermont Yankee Nuclear Power Station) Memorandum and Order (Denying New
England Coalition’s Motion to Amend Contention 1 and Motion For
Reconsideration of Contention 1) unpublished slip op. at 8 (Oct. 30, 2006) (holding
that “CWA § 401 certification is simply an independent statutory requirement, and

neither NEPA nor 10 C.F.R. Part 51 incorporates or requires it.”’) (available at the

8 Wisc. Elec. Power Co., et al. (Koshkonong Nuclear Plant, Units 1 and 2) 8 A.E.C.
928, 930, 1974 WL 18995 (holding that NRC licensing proceedings for the
Koshkonong nuclear power plant were not premature despite the fact that the
Wisconsin Department of Natural Resources had not yet issued water quality
certifications for the plants because “[s]uch a proposal is unreasonable and will
result in needless delay. As a general rule it is the practice of the Commission to
pursue its administrative procedures while other state and local proceedings are
under way”’); Philadelphia Electric Company (Limerick Generating Station, Units
1 and 2), 15 N.R.C. 1423, 1470 (“[I]t is true that the Applicant must have either
certification from the state under section 401 of the Clean Water Act or a waiver
by the state of the need for such certification before a license can issue....[nor is
NRC] the proper forum to litigate whether other agencies should issue permits.
Therefore, we may close our record without a showing that all permits have been
received”).



NRC electronic data base (ADAMS) as ADAMs Accession No. ML063030484.°
Cl:62 at 8)

The NRC ruled on the final issue in the licensing hearing on March 1, 2011.
CLI:731. Consistent with its long-standing “general rule,” neither the opinion nor
the licensing hearing addressed the issue of whether ENVY possessed a valid
8 401 Certification from Vermont. It was not until March 21, 2011, after closing its
hearing record, that NRC granted ENVY a new operating license for Vermont
Yankee that will expire on March 21, 2032. See 76 Fed. Reg. 17162 (March 2,
2011). NRC issued the license even though it had been made aware of the need for
a 8 401 Certification but had not received from ENVY a valid 8 401 Certification
issued by Vermont with regard to the new operating license.

SUMMARY OF THE ARGUMENT

The Nuclear Regulatory Commission violated Clean Water Act 8 401 when
it granted ENVY a new federal license to operate Vermont Yankee without first
obtaining the requisite Vermont-issued “401 Certification” from applicant ENVY.
The Clean Water Act expressly prohibits NRC from granting ENVY a license
under these circumstances. To secure such certification, CWA § 401 and Vermont-

adopted implementing regulations first require ENVY to file an administratively

° NRC identifies documents in its Agency Wide Documents and Access
Management System, known as the “ADAMS,” www.nrc.gov/reading-
rm/adams/web-based.html, by “ML” numbers.

10



complete certification application with Vermont and demonstrate to VVermont that
Vermont Yankee operations “will comply with the applicable provisions of
sections 301, 302, 303, 306, and 307 of” the Clean Water Act and “with any other
appropriate requirement of State law.” 33 U.S.C. § 1341(a)(l) and (d). Unless and
until ENVY does so, NRC must heed the Clean Water Act’s clear prohibition on
granting a license unsupported by a state-issued § 401 Certification, thereby
respecting the procedural and substantive primacy the Act assigns to state decision-
makers under § 401.

The Court should determine, de novo, whether NRC complied with the plain
legal requirements of CWA 8§ 401. Alcoa Power Generating, Inc. v. Fed. Energy
Regulatory Comm ’'n, 643 F.3d 963, 972 (D.C. Cir. 2011) (citing, Ala. Rivers
Alliance v. Fed. Energy Regulatory Comm 'n, 325 F.3d 290, 296-97 (D.C. Cir.
2003)). Petitioners seek an order reversing the NRC license issuance, and directing
NRC to refrain from issuing a license to ENVY until, and unless, the required §
401 Certification from the State of Vermont is obtained.

STANDING

Pursuant to 42 U.S.C. § 2021(l), the State of Vermont was guaranteed a
“reasonable opportunity for State representatives to offer evidence, interrogate
witnesses, and advise the Commission as to the application” for “each application

for Commission license authorizing an activity” regulated by NRC. Vermont

11



exercised that right by seeking to intervene in the proceedings regarding ENVY’s
application for a new operating license for Vermont Yankee. The ASLB, created to
hold hearings on the limited issues within NRC’s relicensing jurisdiction, ruled
that “DPS [Vermont Department of Public Service] satisfies the requirement for
standing to intervene under Section 2.309(d)(2) because the proceeding concerns
the Vermont Yankee Nuclear Power Station, which is located within the
boundaries of the State of Vermont.” CI:62 at 7.

In addition, the basis for this Petition for Review is to enforce the rights
guaranteed to the State of Vermont under 33 U.S.C. § 1341. “State certifications
under 8 401 [33 U.S.C. 8 1341] are essential in the scheme to preserve state
authority to address the broad range of pollution . .. .These are the very reasons
that Congress provided the States with power to enforce ‘any other appropriate
requirement of State law,” 33 U.S.C. § 1341(d), by imposing conditions on federal
licenses for activities that may result in a discharge.” S.D. Warren Co. v. Maine
Bd. of Envtl Prot., 547 U.S. 370, 386 (2006) (citations omitted).

New England Coalition, Inc. is a member-supported, Vermont non-profit
educational corporation headquartered in Brattleboro, Vermont with members
throughout Vermont and New England. Upon a showing of both organizational
and representational standing, NEC applied for, and the NRC’s ASLB allowed,

intervention in the NRC proceedings that resulted in the granting of the ENVY
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license whose validity NEC challenges in this petition. C1:62 at 8-9. One of NEC’s
central purposes is to investigate the environmental impacts of civilian nuclear
power production and to participate, on behalf of its members, in governmental
proceedings with the aim of preventing and mitigating such environmental impacts
as would negatively affect the well-being of its members and their use and
enjoyment of public resources.

NEC’s representational standing is self-evident in the administrative record.
In its application for intervention in the NRC proceedings, NEC demonstrated
through member affidavits that its “[m]embers use and enjoy the segment of the
Connecticut River adjacent to Vermont Yankee on personal and professional
bases.” CI:2 at 7. One affiant, Sally Shaw, averred that she has spent years
canoeing and kayaking the Connecticut River and is concerned that discharges
from Vermont Yankee will lead to the decline of the River’s flora and fauna and
harm her enjoyment of the river. CI:2 at Exhibit 3. Affiant David Deen is a
licensed fly-fishing guide concerned that Vermont Yankee’s impact on the
Connecticut River’s American shad would negatively affect his business and his
personal enjoyment of the river for recreational fishing. Cl:2 at Exhibit 4. In the
NRC proceedings, NEC raised a variety of water-related issues, including the need
for NRC to comply with CWA 8§ 401. Supra at pp. 6-7 nn.5-7 (citing record

sources). The ASLB in this docket accepted these averments and NEC Contention
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1 relating to a range of water quality issues, recognizing, inter alia, that the affiants
had authorized “the organization to represent their interests in any proceeding
regarding Entergy’s license renewal application.” CI:62 at 8-9.

NEC and its members seek to vindicate continuing concerns related to
Vermont Yankee’s water quality impacts on the Connecticut River and its flora
and fauna. Through its precipitous granting of a federal twenty-year license for
Vermont Yankee operations unsupported by a Vermont-issued 8 401 Certification,
NRC allowed ENVY to unlawfully circumvent Vermont’s § 401 proceedings.
NRC'’s violation of CWA § 401 prevents NEC from seeking redress on behalf of
its affected members for the present and prospective injuries to their interests in
using and enjoying a Connecticut River whose water quality and fisheries are
undiminished by undue impacts associated with the discharges from, and operation
of, Vermont Yankee.

The respective interests Petitioners set forth above fall well within the zone
of interests protected by the CWA. See Ass’n of Data Processing Serv. Org., Inc. v.
Camp, 397 U.S. 150, 153-54 (1970) (articulating the “zone of interest” component
of prudential standing in cases involving statutory violations). The purpose of the
Clean Water Act is to restore and maintain the chemical, physical, and biological
integrity of the Nation’s waters. 33 U.S.C. § 1251(a). Its express objectives include

“water quality which provides for the protection and propagation of fish, shellfish,
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and wildlife and provides for recreation in and on the water.” 1d. § 1251(a)(2). The
CWA sets forth Congressional policy to “recognize, preserve, and protect the
primary responsibilities and rights of States to prevent, reduce and eliminate
pollution” and “to plan the development and use (including restoration,
preservation, and enhancement) of land and water resources.” Id. § 1251(b). The
CWA also sets forth Congressional policy that state and federal officials shall
provide for, encourage, and assist “public participation in the development,
revision, and enforcement, of any regulation, standard, effluent limitation, plan, or
program” required by the Act. Id. § 1251(e); accord City of Tacoma, 460 F.3d at
68 (recognizing importance of public participation procedures required by CWA
8 401(a)(1)).
ARGUMENT

“State certifications under § 401 are essential in the scheme to preserve state
authority to address the broad range of pollution.” S.D. Warren Co., 547 U.S. at
386 (2006). The certification “shall become a condition on any Federal license or
permit,” 33 U.S.C. § 1341(d), and is an essential element of cooperative federalism
under the CWA. Id. at 385. “No license or permit shall be granted until the
certification required by this section has been obtained or has been waived. . . .” 33

U.S.C. § 1341(a)(1). NRC’s issuance of a new operating license for Vermont
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Yankee without a § 401 Certification violates 33 U.S.C. § 1341(a) and (d). The

record in this case reveals, without question, that:
* ENVY did not request a § 401 Certification from Vermont with
regard to its application for a renewed operating license for Vermont
Yankee;
* ENVY did not provide NRC a § 401 Certification from Vermont in
conjunction with its application for a renewed operating license for
Vermont Yankee;
* NRC neither asked Vermont whether it had issued a § 401
Certification nor whether the requirement had been waived, nor did it
obtain a valid § 401 Certification with regard to the renewed operating
license for Vermont Yankee from ENVY;
* NRC issued a renewed operating license to ENVY for Vermont
Yankee without obtaining a 8 401 Certification, without determining
whether a valid 8 401 Certification had been issued and without
providing any statement of the reasons for its decision to issue the
license to ENVY without possessing the § 401 Certification.

This Court should reverse NRC’s grant of a new operating license for Vermont

Yankee and remand this matter to NRC with instructions not to grant the requested
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operating license unless and until ENVY provides NRC with a valid § 401
Certification from Vermont specific to the new license.

l. NRC VIOLATED THE CLEAN WATER ACT BY GRANTING A
NEW OPERATING LICENSE FOR VERMONT YANKEE
WITHOUT OBTAINING A REQUIRED 401 CERTIFICATION

A. CWA 8§ 401 Applies to the License Challenged in this Case

Section 401(a)(1) of the CWA, 33 U.S.C. § 1341(a)(1), provides that:
Any applicant for a Federal license or permit to conduct any
activity...which may result in any discharge into the navigable waters,
shall provide the licensing or permitting agency a certification from
the State in which the discharge originates or will originate . . . . No
license or permit shall be granted until the certification required by
this section has been obtained or has been waived . . . . No license or
permit shall be granted if certification has been denied by the State.
Id. (Emphasis added). This Court has stated that “[t]here is no doubting that [the
federal licensing agency] is bound by federal law to refuse a .. . . license application
that is unsupported by a valid state certification under section 401.” Keating v.
Fed. Energy Regulatory Comm’n, 927 F.2d 616, 622 (D.C. Cir. 1991). The
language of 33 U.S.C. § 1341(a) and (d) is “unequivocal.” American Rivers v. Fed.
Energy Regulatory Comm 'n, 129 F.3d 99, 107 (2d Cir. 1997). “State certifications
under [33 U.S.C.] § 401 are essential in the scheme to preserve state authority to
address the broad range of pollution . . . These are the very reasons that Congress

provided the States with power to enforce ‘any other appropriate requirement of

State law,” 33 U.S.C. § 1341(d), by imposing conditions on federal licenses for
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activities that may result in a discharge.” S.D. Warren Co, 547 U.S. at 386
(citations omitted).

The express terms of CWA 8§ 401 govern the NRC license issuance that
Vermont and NEC challenge. ENVY is an “applicant” for a federal license. 10
C.F.R. 854.17; FSEIS, CI.758 at 1-1 (“Entergy is a licensee for the purposes of its
current OL and an applicant for the renewal of the OL.”); 33 U.S.C. § 1341(a)
(creating certification requirement for “any applicant for a Federal license”). The
Vermont Yankee renewed license falls squarely within the NRC’s definition of
“license.” 10 C.F.R. § 50.2 (“License means a . . . renewed license issued by the
Commission under . . . part 54 of this chapter.”); cf. In re Appeal of Clyde River
Hydroelectric Project, 2006 VT 11, 9 3 (“applicant for relicensure” of existing
hydroelectric facility “was required to obtain a § 401 certificate from the state” of
Vermont).

NRC’s own regulations underscore the applicability of § 401. They
specifically require that “[t]he license shall be subject to all conditions deemed
imposed as a matter of law by sections 401(a)(2) and 401(d) of the Federal Water
Pollution Control Act, as amended (33 U.S.C.A. 1341(a)(2) and (d))” 10 C.F.R. §
50.54(aa). The provisions of 10 C.F.R. 8 50.54 apply explicitly to all renewed
licenses. 10 C.F.R. 8 54.33(c); see also Environmental Review for Renewal of

Nuclear Power Plant Operating Licenses, 61 Fed. Reg. 28467, 28474 (June 5,
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1996) (“In issuing individual license renewals, the Commission will comply, as has
been its practice, with the provisions of Section 401 of the Federal Water Pollution
Control Act (see 10 CFR 51.45(d) and 51.71(c)).”

When NRC developed its rules and regulations for consideration of
applications for renewed operating licenses for nuclear power plants, it committed
to full compliance with the requirements of § 401. In 1996, NRC prepared a

29

“Generic Environmental Impact Statement for License Renewal of Nuclear Plants
NUREG-1437 (May 1996) (“GEIS”) (available from ADAMS under the ADAMS
Accession Nos. ML040690705 (Main Report) and ML 040690738 (Appendices)
that addresses those impacts that NRC determined are generic to license renewals
for all plants. See 61 Fed. Reg. 28467 (June 5, 1996). When it issued the GEIS,
NRC made the following commitment in response to concerns raised by public
comments that it was ignoring its obligations under the Clean Water Act: “In
issuing individual license renewals, the Commission will comply, as has been its
practice, with the provisions of Section 401 of the Federal Water Pollution Control
Act (see 10 CFR 51.45(d) and 51.71(c)).” 61 Fed. Reg. at 28474. Nonetheless, in
this case the NRC issued a renewed license to ENVY for the Vermont Yankee
plant on March 11, 2011, without seeking or obtaining a 8 401 Certification from

Vermont and without offering any explanation of justification for its actions.

19



This Court has recently affirmed the principle that it will not sustain federal
agency actions where the agency fails to justify, on the record, deviations from the
agency’s prior policy and regulatory commitments. In Town of Barnstable, Mass.
v. Fed. Aviation Administration, No. 10-1276, Slip op., --F.3d-- (D.C. Cir. Oct. 28,
2011), the Federal Aviation Administration (FAA) had concluded that a proposed
offshore wind project did not create a “substantial adverse effect” on airplanes in
the area but, in doing so, had ignored its own guidelines for deciding whether the
proposed project would not endanger air safety. The FAA offered no explanation
for this deviation from its own guidance and this Court found that its failure to
provide that explanation triggered “the standard requirement of reasoned decision-
making, i.e., to require the FAA to address the issues and explain its conclusion.”
Id. Slip op. at 13-14 (citation omitted). The Court vacated the FAA decision and
remanded the case to the FAA.

B. NRC Could Not Have and Still Cannot Obtain a Vermont-issued § 401
Certification because ENVY has failed to Apply for Certification from
Vermont
The CWA places the threshold burden on a license applicant to request a

8§ 401 Certification from the appropriate state. 33 U.S.C. § 1341(a)(1). States are
only obligated to act under Section 401 upon a “request” for a certification from a

prospective licensee. Id. (“If the state . . . fails or refuses to act on a request for

certification, within a reasonable period of time (which shall not exceed one year)
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after receipt of such request, the certification requirements of this subsection shall
be waived with respect to such Federal application.””) (Emphasis added). Without a
request that is in full conformance with state application requirements and action
by the state on that application, federal licensees cannot claim possession of full,
valid authorization to allow “discharge into the navigable waters” under the federal
license that is subject to state certification. See City of Fredericksburg v. Fed.
Energy Regulatory Comm 'n, 876 F.2d 1109, 1111-12 (4th Cir. 1989).

Vermont law, 10 V.S.A. § 1004, provides that “the agency of natural
resources shall be the certifying agency of the state for purposes of Section 401 of
the Clean Water Act and the secretary's determination on these certifications shall

be final agency action by the secretary appealable to the environmental court.”*° It

© Consistent with the federal mandates of CWA § 401, the Vermont Water
Pollution Control Permitting Regulations (“VWPCPR”), adopted by Vermont for
the express purpose of implementing delegated CWA programs, set forth specific
application and procedural requirements governing certification. VWPCPR (Feb.
26, 1974; amended Oct. 7, 1991) at Rule 13.11 (included in regulatory addendum);
cf. 33 U.S.C. § 1341(a)(1) (“Such State . . . shall establish procedures for public
notice in the case of all applications for certification by it and, to the extent it
deems appropriate, procedures for public hearings in connection with specific
applications.”). These Vermont regulations further underscore that the burden to
obtain certification from the State is placed squarely on the applicant for the
federal license in question. Id. at 13.11(b) (“Application for certification pursuant
to section 401 of PL 02-500 or any amendments thereto shall be made to the
commissioner of the department of water resources, agency of environmental
conservation.”). To be deemed administratively complete, the certification
application must include specific information. Id. Public notice is required for
review of certifications and is only issued once an application is found to be
complete. Id. at 13.11(b), (referring to, id. § 13.3(c)(1) (“Public notice of every
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Is impossible for the State to initiate a water quality certification review proceeding
in the absence of an application from ENVY, let alone act to grant or deny
certification.

The record is devoid of any evidence that ENVY has ever requested a water
quality certification from the State of Vermont with regard to its proposed new
operating license, much less any indication that ENVY has filed a complete
application for certification with the Vermont Agency of Natural Resources.
ENVY’s failure to comply with its obligation to request a water quality
certification from Vermont underscores NRC’s CWA § 401 violation.

C. NRC Did Not Obtain the Requisite 401 Certification

In derogation of the clear requirements of 8 401(a) ENVY did not submit
any 8§ 401 Certification to NRC. See 33 U.S.C. 1341(a)(1) (“Any applicant for a
federal license...shall provide the licensing or permitting agency a certification
from the State in which the discharge originates.”). ENVY’s NRC application
materials contain no statement of compliance with § 401. At most, ENVY’s
application implies, without affirmatively stating, that either its old certification,
issued with respect to the previous operating license, or its 8 402 permit fulfilled its
8 401 Certification obligations. See Entergy ER, CI:740 at 9-1; id. at 9-3 to 9-5,

Table 9-1 (omitting mandatory § 401 Certification). The record does not reflect

complete application for a [certification] shall be circulated . . . .”) (Emphasis
added).
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that NRC accepted ENVY’s implication as a substitute for actual compliance and
certainly does not contain an affirmative statement from NRC that ENVY had
otherwise demonstrated actual compliance with § 401 on any basis. Furthermore, a
federal agency “has an obligation to determine that the specific certification
‘required by [section 401] has been obtained,” and without that certification, [the
agency| lacks authority to issue a license.” City of Tacoma, 460 F.3d at 68 (holding
further that CWA § 401 “sets forth constraints” upon a federal licensing agency’s
authority to act). The NRC’s ministerial obligation to assure that a § 401
Certification is in hand does not include the authority to adjudicate substantive
compliance issues under § 401 or state law, including the state law determinations
of whether water quality standards will be met. CWA § 511(c)(2)(A) codified at 33
U.S.C. § 1371(c)(2)(A); Calvert Cliffs’ Coordinating Comm. v. Atomic Energy
Comm’n, 449 F.2d 1109, 1124-25 (D.C. Cir. 1971); Entergy Nuclear Vermont
Yankee, LLC, CLI-07-16, 65 N.R.C. 371, 377 (Apr. 11, 2007)(“Section 511(c)(2)
of the Act precludes us from either second-guessing the conclusions in NPDES
permits or imposing our own effluent limitations — thermal or otherwise. Indeed,
the CWA’s legislative history indicates that Congress, when enacting Section
511(c)(2), specifically intended to deprive the NRC’s predecessor agency (the
Atomic Energy Commission) of such authority.”) (Footnotes omitted; emphasis in

original).
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Thus, even if ENVY intended to assert contemporaneous compliance with
8 401 through its vague statements regarding the existence of a prior certification
issued by Vermont officials decades ago or a § 402 NPDES permit, NRC could not
satisfy its § 401 obligation by simply accepting ENVY’s naked assertion. City of
Tacoma, 460 F.3d at 68. Rather NRC had a duty to seek “an assertion of
compliance from the relevant state agency” that one or both of ENVY’s purported
8 401 Certification substitutes actually satisfied Vermont’s § 401 program
requirements. Id. Moreover, in reviewing ENVY’s application for a renewed
license, NRC never received nor sought a copy of the 1970 certification issued by
the now-abolished Vermont Water Resources Board. Nor did NRC ask VVermont
whether the prior certificate ENVY’s predecessor obtained in 1970 was the
certification required by § 401 for relicensing. Nor did NRC attempt to ascertain
whether Vermont considered a 8 402 permit to be the legal and functional
equivalent of a 8§ 401 Certification, a result not contemplated by the express terms
of the CWA or Vermont law.™ Nor did NRC assert that it considered either the
1970 certification or the current § 402 permit to fulfill the obligations imposed

upon it by 33 U.S.C. § 1341. Nor did NRC provide a single word of explanation

“ The United States Supreme Court has explained that “the two sections [401 and
402] are not interchangeable, as they serve different purposes and use different
language to reach them.” S.D. Warren, 547 U.S. at 380. Vermont requires a
separate § 401 Certification. 10 V.S.A. § 1004 (related to § 401 Certifications for
hydroelectric project). Section 402 permits are issued pursuant to a different
provision of Vermont Statutes. 10 V.S.A. § 1263.
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for its inaction or disregard of its statutorily required actions. NRC simply ignored
the § 401 Certification requirement altogether, including NRC’s ultimate
obligation to refrain from granting a license unless and until it “obtained” the
required § 401 Certification.

In the absence of a § 401 Certification specific to the new license, the CWA
obligated NRC to refrain from granting the new license. 33 U.S.C. § 1341(a)(1)
(“No license or permit shall be granted until the certification required by this
section has been obtained or has been waived as provided in the preceding
sentence.”).

Notwithstanding NRC’s repeated acknowledgments of § 401’s applicability,
even the FSEIS NRC issued as part of this licensing docket does not list a § 401
Certification as one of the required federal permits that ENV'Y had submitted to
NRC. FSEIS, Vol. 2, Appendix E at Table E-2 (CI:759 at E-3 to E-5). Nor does the
FSEIS reflect any NRC evaluation of ENVY’s assertion that it had complied with
all requirements for obtaining federal and state permits. There is no
correspondence identified in which NRC asked Vermont whether ENVYY possessed
a valid § 401 Certification or whether the old certification obtained by ENVY’s
predecessor or ENVY’s § 402 permit qualified as a § 401 Certification under

Vermont law.
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On the record before the Court, it is evident that NRC violated its well-
known and self-acknowledged obligations under CWA § 401, thereby violating the
rights of Vermont and NEC to protect water quality in the Connecticut River
through the CWA § 401 process.

II.  NRC’S FAILURE TO EXPLAIN ITS BASIS FOR IGNORING § 401(a)

AND TO ADDRESS CONCERNS ABOUT THAT FAILURE MAKES

ITS DECISION ARBITRARY AND CAPRICIOUS

Despite repeated notice from NEC and Vermont, NRC ignored the CWA’s
mandate that a new license for Vermont Yankee could not be issued prior to full
compliance with 8§ 401, and acted without providing any rational basis for those
actions.' “An agency’s failure adequately to explain its action renders the action
arbitrary and capricious under § 706(2)(A) of the Administrative Procedure Act.”
Public Citizen, Inc. v. Fed. Aviation Administration, 988 F.2d 186, 197 (D.C. Cir.
1993); Kennecott Utah Copper Corp. v. U. S. Dep . of Interior, 88 F.3d 1191,
1220 (D.C. Cir. 1996).

In a filing with the ASLB, NEC and Vermont stated as follows:

Any federal license for "any activity. . . which may result in any discharge"

requires State water quality certification under the CWA. 33 U.S.C. 8
1341(a), CWA 8§ 401. A federal agency is barred from issuing a license in

12 As part of its non-Clean Water Act review in this matter, NRC prepared an
environmental impact statement pursuant to the National Environmental Policy Act
(“NEPA”) and its own regulations (10 C.F.R. Part 51). Its Final Supplemental
Environmental Impact Statement (“FSEIS”) is almost 800 pages long and yet it
never mentions 33 U.S.C. § 1341 or a 401 certification from Vermont. CI:758 and
759.
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the absence of a 8 401 Certification. 33 U.S.C. § 1341(a). Entergy has
neither applied for, nor received a CWA § 401 Certification. Until and
unless that happens, the NRC cannot renew Entergy's license. Id.; S.D.
Warren v. State of Maine,...,126 S.Ct. 1843, 1846 (2006); Alabama Rivers
v. FERC, 325 F.3d 290, 293 (D.C. Cir. 2003). See also In the Matter of
Sequoyah Fuels Corp., 38 N.R.C. 304, _, 1993 NRC LEXIS 55 at *40-*46.
NEC's Reply To Entergy And NRC Staff Answers To Petition For Leave To
Intervene, Request For Hearing, and Contentions (June 30, 2006) CI:35 at 3-4.%*
Petitioners also raised the fact that ENVY did not have the required § 401
Certification in numerous other filings with NRC. See pp. 6-7 nn.5-7 supra.
Despite these clear articulations of the legal impediment presented by the
lack of the § 401 Certification, the record discloses that NRC has never articulated
any basis of compliance with § 401. Even in the hearing process, neither ENVY
nor NRC responded to the merits of these arguments. Thus, in addition to its own
historical acknowledgment of its § 401 obligations, NRC was alerted at an early

date and consistently in several separate filings that a § 401 Certification was

required before a new license could be issued. NRC did nothing in response. When

¥ The ASLB ultimately ruled that this reference to Section 401 and non-
compliance with its requirements was not appropriate for a reply to oppositions
filed to NEC’s Petition to Intervene. See Entergy Nuclear Vermont Yankee, LLC
Memorandum And Order (Ruling on Standing, Contentions, Hearing Procedures,
State Statutory Claim, and Contention Adoption) LBP-06-20, 64 N.R.C. 131, 182
(2006), CI:62. However, the ASLB did not suggest that the concern was not valid
nor that NRC was in any way excused from responding to that concern as part of
its license renewal process. As noted, supra at p. 9 n.8, NRC has determined that
the issue of compliance with the requirements of Section 401 is not an issue that is
to be resolved in a license renewal hearing or by the ASLB.
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NRC issued the draft and FSEIS, and after all matters that were raised with the
ASLB had been resolved, it still had made no mention of 8 401 requirements and
no statement of reasons why it was ignoring the provisions of § 401.

Ultimately, the record is entirely devoid of any NRC statement of
compliance with § 401. This “failure adequately to explain its action renders the
action arbitrary and capricious under 8§ 706(2)(A) of the Administrative Procedure
Act,” Kennecott Utah Copper Corp., 988 F.2d at 197, and requires reversal of
NRC’s decision to grant a new operating license to Vermont Yankee.

CONCLUSION

On the record before this Court, the failure of ENVY and NRC to comply
with their respective, express obligations under § 401 is clear. NRC’s final
issuance of the new license for Vermont Yankee without a § 401 Certification, or
any explanation of NRC’s purported rationale for compliance with § 401, is
expressly prohibited by the Clean Water Act. NRC’s violation has upset the
carefully crafted scheme of cooperative federalism Congress enacted in the CWA
by arrogating power to a federal agency at the expense of Vermont, its citizens,
and similarly-situated states. NRC’s action deprives Vermont and its citizens
(including members of NEC) of their rights and ability to protect water quality in
the Connecticut River from the harmful environmental impacts that operation of

Vermont Yankee may cause over the twenty-year life of its new license. By
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reversing and remanding the license NRC unlawfully granted to ENVY and

ordering NRC to refrain from issuing the license until it complies with CWA

§ 401, the Court will uphold an important states’ right that Congress intended to

preserve through CWA 8§ 401.
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if the discharge is continuous, the average daily flow in gallons
per day or million gallons per day;

(ii) For thermal discharges subject to limitation
under the Act or the Federal Act, the average summer and winter
temperatures in degrees Fahrenheit; and

(iii) The average daily discharge in pounds per
day of any pollutants which are present in significant quantities
or which are subject to limitations or prohibition under sections
301, 302, 306, 307 of the Federal Act and regulations published
thereunder;

(2) The tentative determinations required under section 13.3(b);

(3) A brief citation, including a brief identification of the uses for
which the receiving waters have been classified, of the water quality
standards and effluent standards and limitations applied to proposed
discharge; and

(4) A fuller description of the procedures for the
formulation of final determinations than that given in the public notice
including:

(1) The 30-day comment period required by 13.3 (b) (2);

(ii) Procedures for requesting a public hearing and the nature
thereof; and

(iii) Any other procedures by which the public may participate in
the formulation of the final determinations.

(5) The Secretary shall add the name of any person or group upon
request to a mailing list to receive copies of fact sheets. The Secretary

may charge a reasonable fee for copies of fact sheets, draft permits and

other documents.
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e. Notice of Other Government Agencies.

The Secretary shall notify other appropriate Government agencies of
each complete application for a permit and shall provide such agencies an
opportunity to submit their written views and recommendations. Procedures
for such notification shall include the following:

(1) . At the time of issuance of public notice pursuant
to section 13.3(c) transmission of such notice and, in cases where a fact
sheet is required to be prepared, a fact sheet to any other States whose
waters may be affected by the issuance of a permit and, upon request,
providing such States with a copy of the application and a copy of the
proposed permit prepared pursuant to section 13.3 (b). Each affected
State shall be afforded an opportunity to submit written recommendations
to the Secretary and to the Regional Administrator which the Secretary may
incorporate into the permit if issued. Should the Secretary fail to
incorporate any written recommendations thus received, he shall provide to
the affected State or States (and to the Regional Administrator) a written
explanation of his reasons for failing to accept any of the written
recommendations.

(2) A procedure, similar to paragraph (1) of this
section, for notifying any interstate agency having water quality control
authority over waters which may be affected by the issuance of a permit.

(3) At the time of issuance of public notice pursuant to
section 13.3(c), transmission of such notice and, where a fact sheet is
required to be prepared, a fact sheet to the appropriate District Engineer

of the Army Corps of Engineers of applications for discharges
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(other than minor discharges) into navigable waters:

(a) The Secretary and the Corps of Engineers may enter into
written agreements providing for (i) notice to the District Engineer of
minor discharges, (ii) waiver by the Corps of Engineers of its right to
receive fact sheets with respect to classes, types, and sizes within
any category of point sources and with respect to discharges to
particular navigable waters or parts thereof and (iii) any procedures
for the transmission of forms, period for comment by the Corps of
Engineers and for objections of the Corps of Engineers.

(b) A written copy of any agreements between the Agency and the
Corps of Engineers shall be made available to the public for inspection
and copying.

(4) A procedure for mailing copies of the public notice (or upon
specific request, copies of fact sheets) for application for permits to
any other Federal, Vermont or local agency, or any affected country, upon
request, and providing such agencies an opportunity to respond, comment,
or request a public hearing pursuant to section 13.3(c). Such agencies
shall include at least the agency responsible for the preparation of an
approved plan pursuant to section 208 (b) of the Federal Act.

(5) Procedures for notice to and coordination with
appropriate public health agencies for the purpose of assisting the
applicant in coordinating the applicable requirements of the Act or the
Federal Act with any applicable requirements of such public health

agencies.
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f. Public Access to Information.

(1) The Secretary shall insure that any forms
(including the draft permit prepared pursuant to section 13.3(b) (2) of
any public comment upon those forms pursuant to section 13.3(c) (2) shall
be available to the public for inspection and copying. The Secretary, in
his discretion may also make available to the public any other records,
reports, plans, or information obtained by the Agency.

(2) The Secretary shall protect any information (other
than effluent data) contained in such form, or other records, reports, or
plans as confidential upon showing by any person that such information if
made public would divulge methods orlprocesses entitled to protection as
trade secrets of such person. 1If, however, the information being
considered for confidential treatment is contained in a form, the
Secretary shall forward such information to the Regional Administrator for
his concurrence in any determination of confidentiality pursuant to the
agreement between EPA and the Agency described in section 13.2(c).

(3) Any information accorded confidential status,
whether or not contained in a form, shall be disclosed, upon request, to
the Regional Administrator, or his authorized representative.

(4) The Secretary shall provide facilities for the
inspection of information relating to forms and shall insure that Agency
employees honor requests for such inspection promptly without undue
requirements or restrictions. The Secretary shall either (a) insure that
a machine or device for the copying of papers and documents is available

for a reasonable fee, or (b) otherwise provide for or
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coordinate with copying facilities or services such that requests for copies
of nonconfidential documents may be honored promptly.
g. Public Hearings

The Secretary shall provide an opportunity for the applicant, any
affected Vermont Agency, any affected interstate agency, any affected
country, the Regional Administrator, or any interested agency, person, or
group of persons to request or petition for a public hearing with respect
to applications. Any such request or petition for public hearing shall be
filed within the 30-day period prescribed in section 13.3(c) (2) and shall
indicate the interest of the party filing such request and the reasons why
a hearing is warranted. The Secretary shall hold a hearing if there is a
significant public interest (including the filing of requests or petitions
for such hearing) in holding such a hearing. Instances of doubt should be
resolved in favor of holding the hearing. Any hearing brought pursuant to
this subsection shall be held in the geographical area of the proposed
discharge or other appropriate area, in the discretion of the Secretary,
and may, as appropriate, consider related groups of permit applications.
h. Public Notice of Public Hearings.

(1) Public notice of any hearing held pursuant to
section 13.3(g) above shall be circulated at least as widely as was the
notice of the application. Procedures for the circulation of public
notice for hearings held under section 13.3(g) shall include at least the
following:

(a) Notice shall be published in at least one newspaper of

general circulation within the geographical area of the discharge;
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(b) Notice shall be sent to all persons and Government agencies

which received a copy of the notice or the fact sheet for the

application;

(c) Notice shall be mailed to any person or group upon request;
and

(d) Notice shall be effected pursuant to subparagraphs (a) and

(c) of this paragraph at least thirty (30) days in advance of the
hearing.
(2) The contents of public notice of any hearing held pursuant to
section 13.3(g) shall include at least the following:

(a) Name, address, and phone number of the Agency;

(b) Name, address of each applicant whose application will be
considered at the hearing;

(c) Name of waterway to which each discharge is made and a short
description of the location of each discharge on the waterway;

(d) A brief reference to the public notice issued for each

application, including identification number and date of issuance;

(e) Information regarding the time and location for the hearing;
(£) The purpose of the hearing;
(g) A concise statement of the issues raised by the persons

requesting the hearing;
(h) Address and phone number of Agency premises at which
interested persons may obtain further information, request a copy of

each draft permit prepared pursuant to section 13.3 (b)
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(2) above, request a copy of each fact sheet prepared pursuant to
section 13.3(d) and inspect and copy forms and related documents; and
(1) A brief description of the nature of the hearing,
including the rules and procedures to be followed.
13.31 PROCEDURE FOR PUBLIC HEARINGS

(1) Except as provided in paragraph (4) of this section, where the
Secretary finds a significant degree of public interest in a proposed permit
or group of permits, he shall hold a public hearing to consider such permit
or permits. Public notice of such hearing shall be given in a manner
specified in subsection (h) of this rule.

(2) Hearings held pursuant to this section shall be conducted by the
Secretary of his designee.

(3) Any person shall be permitted to submit oral or written statements
and data concerning the proposed permit. The Secretary shall have discretion
to fix reasonable limits on the time allowed for oral statements and may
require the submission of statements in writing.

(4) If the Secretary determines the useful information and data may be
obtained thereby, the Secretary may hold a public hearing anytime prior to
the issuance of the permit. Notice of a public hearing pursuant to this
section shall be circulated 30 days prior to the hearing. The hearings shall
be conducted in a manner set forth in paragraphs (2) and (3) of this section.
All statements, comments and data presented at the hearing shall be retained
by the Secretary and considered in the formulation of his determination.
Where a public hearing is held pursuant to this paragraph, no public hearing

is required pursuant to paragraph (1) above.
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13.4 Terms and Conditions of Permits.
a. Prohibited Discharges. The Secretary shall not issue a permit
authorizing any of the following discharges:
(1) The discharge of any radiological, chemical, or biological warfare
agent or high-level radioactive waste into navigable waters;
(2) Any discharge which the Secretary of the Army acting through the
chief of engineers finds would substantially impair anchorage and navigation;
(3) Any discharge to which the Regional Administrator has objected in
writing pursuant to any right to object provided the Administrator in section
403 (d) of the Federal Act; and
(4) Any discharge from a point source which is in conflict with a plan
or amendment thereto approved pursuant to section 208 (b) of the Federal Act.
b. Application of State and Federal Regquirements.
(1) The terms and conditions of each permit shall apply and insure
compliance with all of the following, whenever applicable:
(a) Effluent limitations under section 301 and 302 of
the Federal Act;
(b) Standards of performance for new sources under
section 306 of the Federal Act;
(e) Effluent standards, effluent prohibitions, and
pretreatment standards under section 307 of the Federal Act;
(d) Any more stringent limitation, including those
(i) necessary to meet water quality standards, treatment standards,

or schedules of compliance, established pursuant to Vermont
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law or regulations (under authority preserved by section 510 of the
Federal Act), or (ii) necessary to meet any other Federal law or
regulation, or (iii) required to implement any applicable water
quality standards, such limitations to include any legally applicable
requirements necessary to implement total maximum daily loads
established pursuant to section 303(d) and incorporated in the
continuing planning process approved under section 303(e) of the
Federal Act and any regulations and guidelines issued pursuant
thereto:

(e) Any more stringent legally applicable
requirements necessary to comply with a plan approved pursuant to
section 208(b) of the Federal Act; and

(£) Prior to promulgation by the Administrator of
applicable effluent standards and limitations pursuant to sections
301, 302, 306, and 307, such conditions as the Secretary determines
are necessary to carry out the provisions of the Federal Act;

(g) If the permit is for the discharge of
pollutants into the navigable waters from a vessel or other floating
craft, any applicable regulations promulgated by the Secretary of the
department in which the Coast Guard is operating, establishing
specifications for safe transportation, handling, carriage, storage,
and stowage of pollutants.

(2) In any case where a permit applies the effluent standards and
limitations described in subparagraphs (a), (b), (¢) and (f) of paragraph
(1) of this section, the Secretary must state that the discharge

authorized by the permit will not violate applicable water
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quality standards and, if the Secretary deems it necessary, shall prepare
some explicit verification of that statement. 1In any case where
applicable water quality standards require a permit to contain effluent
limitations more stringent than those described in subparagraphs (a), (b),
(c) or (f) of paragraph 1 of this section, a waste load allocation must be
prepared where the Secretary deems necessary in order to ensure that the
discharge authorized by the permit is consistent with applicable water
quality standards.

(3) In addition to the terms and conditions of permits required
elsewhere by these regulations, a temporary pollution permit shall also:
(a) be for a fixed term, not to exceed five years, which is determined by
the Secretary to be the shortest period of time necessary for the
permittee to construct and place in operation the treatment facility,
system or method necessary to qualify the permittee for a discharge
permit, and (b) require the payment of the periodic pollution charges as
provided in section 1265(d) (5) of the Act.

c. Effluent Limitations in Issued Permits.

In the application of effluent standards and limitations, water
quality standards, and other legally applicable requirements, pursuant to
section 13.4(b) the Secretary shall, for each issued permit, specify
average and maximum daily quantitative limitations for the level of
pollutants in the authorized discharge in terms of weight (except pH,
temperature, radiation, and any other pollutants not appropriately
expressed by weight). The Secretary may, in his discretion, in
additional to the specification of daily quantitative limitations by
weight, specify other limitations, such as average or maximum

concentrated limits, for the level of
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pollutants in the authorized discharge. Effluent limitations for
multiproduct operations shall provide appropriate waste variations from
such plants. Where a schedule of compliance is included as a condition
in a permit, effluent limitations shall be included for the interim
period as well as for the period following the final compliance date.
d. Schedules of Compliance in Issued Permits.

In addition to the application of the effluent standards and
limitations, water quality standards, and other legally applicable
requirements, pursuant to section 13.4(b) the Secretary shall follow the
following procedures in setting schedules in permit conditions to achieve
compliance with applicable effluent standards and limitations, water
quality standards, and other legally applicable requirements.

(1) With respect to any discharge which is not in compliance with

applicable effluent standards and limitations, applicable water

quality standards, or other legally applicable requirements listed in
sections 13.4(b) (1) the permittee shall be required to take specific
steps to achieve compliance with the following:

(a) In accordance with any legally applicable schedule of

compliance contained in:

(1) Applicable effluent standards and limitations;
(ii) If more stringent, water quality standards; or,
(iid) If more stringent, legally applicable require-ments

listed in sections 13.4(b) (1).

(b) In the absence of any legally applicable schedule of
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compliance, in the shortest, reasonable period of time, such period to

be consistent with the guidelines and requirements of the Act and the

Federal Act.

(2) In any case where the period of time for compliance specified
in paragraph (1) of this section exceeds 9 months, a schedule of
compliance shall be specified in the permit which will set forth interim
requirements and the dates for their achievement; in no event shall more
than 9 months elapse between interim dates. If the time necessary for
completion of the interim requirement (such as the construction of a
treatment facility) is more than 9 months and is not readily divided into
stages for completion, interim dates shall be specified for the
submission of reports of progress towards completion of the interim
requirements. For each permit schedule of compliance, interim dates and
final date for compliance shall, to the extent practicable, fall on the
last day of the months of March, June, September, and December.

(3) Either before or up to fourteen (14) days following each
interim date and the final date of the compliance the permittee shall
provide the Secretary with written notice .of the permittee's compliance
or noncompliance with the interim or final requirement.

(4) On the last day of the months of February, May, August, and
November the Secretary shall transmit to the Regional Administrator a list
of all instances, as of 30 days prior to the date of such report, of
failure or refusal of a permittee to comply with an interim or final
requirement (as required pursuant to paragraph (2) of this section.) Such

list shall be -available to the public for
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inspection and copying and shall contain at least the following information
with respect to each instance of noncompliance:

(a) Name and address of each noncomplying permittee;

(b) A short description of each instance of non-
compliance (e.g., failure to submit preliminary plans, 2 week delay in
commencement of construction of treatment facility; failure to notify
the Secretary of compliance with interim requirement to complete
construction by June 30th, etc.);

(c) A short description of any actions or proposed
actions by the permittee or the Secretary to comply or enforce
compliance with the interim or final requirement; and

(d) Any details which tend to explain or mitigate an
instance of noncompliance with an interim or final requirement (e.g.,
construction delayed due to materials shortage, plan approval delayed by
objections from a Vermont agency).

(5) If a permittee fails or refuses to comply with an interim or
final requirement in a permit such noncompliance shall constitute a
violation of the permit for which the Secretary may modify. suspend or
revoke the permit or take direct enforcement action.

e. Othexr Terms and Conditions of Issued Permits.

In addition to the other requirements of these regulations the Secretary
shall insure that the terms and conditions of each issued permit provide for
and insure the following:

(1) That all discharges authorized by the permit shall be consistent

with the terms and conditions of the permit; that facility expansions,

production increases, or process modifications
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which result in new or increased discharges of pollutants must be reported
by submission of a new application or, if such discharge does not vioclate
effluent limitations specified in the permit, by submission to the
Secretary of notice of such new or increased discharges of pollutants; that
the discharge of any pollutant more frequently than or at a level in excess
of that identified and authorized by the permit shall constitute a
violation of the terms and conditions of the permit.

(2) That the permit may be modified, suspended, or revoked in whole

or in part during its term for cause including, but not limited to, the

following:
(a) Violation of any terms or conditions of the permit;
(b) Obtaining a permit by misrepresentation or failure to disclose

fully all relevant facts; and,

(c) A change in any condition that requires either a temporary or
permanent reduction or elimination of the permitted discharge.

(3) That the permittee shall permit the Secretary or his authorized
representative or the Regional Administrator or his authorized
representative upon the presentation of his credentials:

(a) To enter upon permittee's premises in which an effluent source
is located or in which any records are required to be kept under terms
and conditions of the permit;

(b) To have access to and copy any records required to be kept
under terms and conditions of the permit;

(¢) To inspect any monitoring equipment or method required in the

permit; or
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(4) To sample any discharge of pollutants.

(4) That, if the permit is for a discharge from a publicly owned
treatment works, the permittee shall provide notice to the Secretary of the
following:

(a) Any new introduction of pollutants into such treatment works
from a source which would be a new source as defined in section 306 of
the Federal Act if such source were discharging pollutants;

(b) Except as to such categories and classes of point sources or
discharges specified by the Secretary, any new introducing of pollutants
into such treatment works from a source which would be subject to
section 301 of the Federal Act if such source were discharging
pollutants; and,

(c) Any substantial change in volume or character of pollutants
being introduced into such treatment works by a source introducing
pollutants into such works at the time of issuance of the permit. Such
notice shall include information on (i) the quality and quantity of
effluent to be introduced into such treatment works and (ii) any
anticipated impact of such change in the quantity or quality of effluent
to be discharged from such publicly owned treatment works.

(5) That, if the permit is for a discharge from a publicly owned
treatment works, the permittee shall require any industrial user of such
treatment works to comply with the requirements of section 204(b), 307 and

308 of the Federal Act. As a means of
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insuring such compliance, the permittee shall require of each industrial
user subject to the requirements of section 307 of the Federal Act, and
shall forward a copy to the Secretary, periodic notice (over intervals not
to exceed 9 months) of progress towards full compliance with section 307
requirements.

(6) That the permittee at all times shall maintain in good working
order and operate as efficiently as possible any facilities or systems of
control installed by the permittee to achieve compliance with the terms and
conditions of the permit.

(7) That if a toxic effluent standard or prohibition (including any
schedule of compliance specified in such effluent standard or prohibition)
is established under section 307(a) of the Federal Act for a toxic
pollutant which is present in the permittee's discharge and such standard
or prohibition is more stringent than any limitation upon such pollutant in
the permit, the Secretary shall revise or modify the permit in accordance
with the toxic effluent standard or prohibition and so notify the
premittee.

f. Transmittal of Proposed and Final Permits to Regional Administrator.

The Secretary shall transmit proposed and final permits to the

Regional Administrator according to such procedures as the Secretary and the
Regional Administrator shall agree upon in writing. Any such agreement may
provide for the manner in which the Regional Administrator may exercise his
rights to object to proposed permits pursuant to section 402(d) (2) of the
Federal Act. '

g. The Secretary shall transmit to the Regional Administrator a copy of

every issued permit, immediately following issuance, along with
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any and all term, conditions, requirements, or documents which are a part of

such permit or which affect the authorization by the permit of the discharge

of pollutants.

13.5

a.

Duration and Review of Permits.

Duration of Issued Permits.

Any issued permit shall have a fixed term not to exceed five years.
Reissuance of Permits.

(1) Any permittee who wishes to continue to discharge after the

expiration date of his permit must file an application for reissuance of

his permit at least 180 days prior to its expiration.

(2) The scope and manner of any review of an application for

reissuance of a permit shall insure at least the following:

(a) That the permittee is in compliance with or has
substantially complied with all the terms, conditions, requirements,
and schedules of compliance of the expired permit;

(b) ' That the Secretary has up-to-date information
on the permittee's production levels, permittee's waste treatment
practices, nature, contents and frequency of permittee's discharge
either pursuant to the submission of new forms and applications or
pursuant to monitoring records and reports submitted to the Secretary
by the permittee; and,

(c) That the discharge is consistent with applicable
effluent standards and limitations, water quality standards,
and other legally applicable requirements listed in section
13.4(b) including any additions to, or revisions or modifications of such

effiuent standards and limitations, water quality standards,
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or other legally applicable requirements during the term of the permit.

(3) The Secretary shall follow the notice and public participation
procedures specified in section 13.3 in connection with each request for
reissuance of a permit.

(4) Notwithstanding any other provision in these regulations, any point
source the construction of which is commenced after October 18, 1972 which is
so constructed as to meet all applicable standards of performance pursuant to
section 306 of the Federal Act shall not be subject to any more stringent
standard of performance during a 10-year period béginning on the date of
completion of such construction or during the period of depreciation or
amortization of such facility for the purposes of section 167 or 169 (or

both) of the Internal Revenue Code of 1954 whichever period ends first.

13.6 Monitoring, Recording, and Reporting.
a. Monitoring.

(1) Any discharge authorized by a permit may be subject to such
monitoring requirements as may be reasonably required by the Secretary,
including the installation, use, and maintenance of monitoring equipment or
methods (including, where appropriate, biological monitoring methods).

(2) Any discharge authorized by a permit which (1) is not a minor
discharge, (2) the Regional Administrator requests, in writing, be
monitored, or (3) contains toxic pollutants for which an effluent
standard has been established by the Administrator pursuant to section

307 (a) of the Federal Act, shall be monitored
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by the permittee for at least the following:

(1) Flow (in gallons per day); and,
(i1) All of the following pollutants:
(a) Pollutants (either directly or indirectly

through the use of accepted correlation coefficients or equivalent
measurements) which are subject to reduction or elimination under
the terms and conditions of the permit;

(b) Pollutants which the Secretary finds, on the
basis of information available to him, could have a significant
impact on the quality of navigable waters;

(c) Pollutants specified by the Administrator, in
regulations issued pursuant to the Federal Act, as subject to
monitoring; and,

(d) Any pollutants in addition to the above which
the Regional Administrator requests, in writing, be monitored.

(3) Each effluent flow or pollutant required to be monitored
pursuant to paragraph (b) of this section shall be monitored at intervals
sufficiently frequent to yield data which reasonably characterizes the
nature of the discharge of the monitored effluent flow or pollutant.
Variable effluent flows and pollutant levels may be monitored at more
frequent intervals than relatively constant effluent flows and pollutant
levels which may be monitored at less frequent intervals.

Recording of Monitoring Activities and Results.
(1) The permittee shall maintain records of all information

resulting from any monitoring activities required of him in his permit;
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(2) Any records of monitoring activities and results shall include
for all samples: (a) the date, exact place, and time of sampling; (b) the
dates analyses were performed; (c) who performed the analyses; (d) the
analytical techniques/methods used; and (e) the results of such analyses;
and,

(3) The permittee shall be required to retain for a minimum of 3
years any records of monitoring activities and results including all
original strip chart recording for continuous monitoring instrumentation
and calibration and maintenance records. This period of retention shall
be extended during the course of any unresolved litigation regarding the
discharge of pollutants by the permittee or when requested by the
Secretary or Regional Administrator.

c. Reporting of Monitoring Results.

The Secretary shall require periodic reporting (at a frequency of not
less than once per year) on the proper reporting form of monitoring
results obtained by a permittee pursuant to monitoring requirements in
permit. In addition to the reporting form, the Secretary in his
discretion may require submission of such other information regarding
monitoring results as he determines to be necessary.

d. Monitoring, Recording, and Reporting Requirements.

The Secretary shall adopt procedures consistent with any national

monitoring, recording, and reporting requirements specified by the

Administrator in regulations issued pursuant to the Federal Act.

13.7 Emergency Pollution Permits.
a. Requirements for Application. In the event that a person to
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whom a discharge permit has been issued finds that pollution abatement
facilities require repairs, replacement or other corrective action in
order for them to meet standards specified in such discharge permit, such
person may make application in the manner specified by the Secretary for
an emergency modification of such discharge permit.

b. Secretary's Authority to Revise or Modify Discharge Permits;

Imposition of Additional Regquirements.

The Secretary may temporarily revise or modify any requirement of such
permit that the pollution abatement facilities be operational in order to
provide a sufficient period of time for the permittee to effect the
repairs, replacements or other corrective action described in (a) above.

The Secretary shall impose such additional requirements, terms and

conditions in a discharge permit in connection with such modification or
revision as are necessary to minimize the discharge of wastes to the

waters of the state or to otherwise protect the waters of the state.

c. Emergency Pollution Permits. Action by the Secretary under this

section shall be deemed to be equivalent to the issuance of an emergency
pollution permit under section 1265(f) of the Act.

d. Public Notice; Notice to Regional Administrator. If the nature of the
emergency cited as grounds for a revision or modification will not provide
sufficient time to give public notice of an intent to revise or modify a permit
and to provide opportunity for public hearing on such proposed action, the
Secretary may revise or modify the permit without such public notice and
opportunity for public hearing, provided that such public notice is distributed
as soon as possible after the effective date of the revision or modification
({(but in no event later than 5 days thereafter) and opportunity for a public

hearing is provided in the
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manner set forth in sections 13.4(g) and (h). Any such revision or
modification shall be subject to cancellation if the Regional Administrator
objects to such revision or modification within 30 days following receipt of
such public notice. All revisions or modifications pursuant to this sectioﬁ
during the period ending 30 days prior to the transmission of such list shall
be included in the list prepared by the Secretary pursuant to section
13.4(d) (4) .

e. Other Conditions to Modifications or Revisions of Discharge Permits.

No revision or modification under this section shall be made unless the
permittee certifies that the Secretary finds that:

(1) There is no present, reasonable alternative means of disposing of the
waste other than by discharging it into the waters of the state during the
limited period of time of the emergency;

(2) The denial of an emergency pollution permit would work an extreme
hardship upon the applicant;

(3) The granting of an emergency pollution permit will result in some
public benefit;

(4) The discharge will not be unreasonably destructive to the quality of
the receiving waters; and

(5) The cause or reason for the emergency is not due to willful or
intended acts or omissions of the applicant or any event or condition over

which the permittee has control.

13.8 Modification, Revocation and Suspension of Permits.

After notice and opportunity for a public hearing, any permit issued hereunder
can be modified, suspended, or revoked in whole or in part during its term for
cause including, but not limited to, the causes listed in section 13.4(e) (2) or for

failure or refusal of the permittee to carry out
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requirements of Section 13.4(c) (3).
13.9 Control of Disposal of Pollutants into Wells.

(a) If an applicant for a permit proposes to dispose of pollutants into wells
as part of a program to meet the proposed terms and conditions of a permit, the
Secretary shall specify additional terms and conditions in the final permit which
shall (1) prohibit the proposed disposal, or (2) control the proposed disposal in
order to prevent pollution of ground and surface water resources and to protect the
public health and welfare.

(b) Any permit issued for the disposal of pollutants into wells shall be
issued in accordance with the procedures and requirements specified in these
regulations. |

(c) The Secretary shall utilize in his preparation of any permits proposed to
be issued by him for the disposal of pollutants into wells, any policies, technical
information, or requirements specified by the Administrator in regulations issued

pursuant to the Federal Act or in directives issued to EPA regional offices.

13.10 Municipal Responsibility for Private Discharges of Domestic Wastes.

In addition to its other responsibilities under the Act, the Federal Act and
the regulations, a municipality shall be responsible for the compliance with all
requirements established under Vermont and Federal law by all new or increased
discharges of domestic waste originating within its
jurisdiction from community type waste treatment and disposal facilities after the
date of adoption of these regulations. Prior to issuing a permit for
any such discharge of such waste originating within a particular municipality, the
Secretary may require the discharger to have made appropriate arrange-ments, by.

contract or otherwise, for the proper operation and maintenance
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of any facilities to treat such discharge, which may include arrangements for the
municipality to operate and maintain such facilities. 1In such cases, the Secretary
may issue each permit to the municipality or to both the municipality and the owner
of the facilities.

RULE 13.11 CERTIFICATION OF ACTIVITIES REQUIRING FEDERAL LICENSE OR PERMIT.

(a) Certifving Agent:

The certifying agent shall be the commissioner of the department of water
resources.
(b) Application for Certification

Application for certification pursuant to section 401 of PL 92-500 or any
amendments thereto shall be made to the commissioner of the department of water
resources, agency of environmental conservation. The application shall contain
information sufficient to determine that any discharge will comply with the
applicable provisions of section 301, 302, 306, and 307 of PL 92-500, and, as
minimum requirements, shall include a description of the location, manner,
volume, nature, frequency and duration of the discharge and such additional
information deemed necessary by the commissioner.
(c) Public Notice:

The commissioner shall give notice of an application for certification in the
manner as provided in Rule 13.3 c.
(d) Public Hearings:

Public hearings with respect to applications for certification shall be
governed by Rule 13.3 g.
(e) Notice of Public Hearings:

Public notice of any hearing to be held with respect to any application for

certification shall be governed by the provisions of Rule 13.3 h.
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(£) Procedure for Public Hearings:

Procedure fo6r public hearings with respect to an application for

certification shall be conducted according to the provisions of Rule 13.3i (2)

and (3).
(g) Content of Certification:
(1) Name and address of applicant.
(2) A statement that the certifying agency has either (i) examined the

application made by the applicant to the licensing or permitting agency
(specifically identifying the number or code affixed to each application) and
bases of its certification upon an evaluation of the information contained in
such application which is relevant to water quality considerations, or (ii)
examined other information furnished by the applicant sufficient to permit the
certifying agency to make the statement described in subparagraph (3) of this
paragraph;

(3) A statement that there is a reasonable assurance that the activity
will be conducted in a manner which will not violate applicable water quality
standards;

(4) A statement of any conditions which the certifying agency deems

necessary or desirable with respect to the discharge or the activity; and,

(5) Such other information as the certifying agency may determine to be
appropriate.
(6) The certifying agency may modify the certification in such manner as

may be agreed upon by the certifying agency and the regional administration

(EPA) .
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